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I. IDENTITY OF PETITIONER 
 

Petitioner PowerCom, Inc. (“PowerCom”) asks this Court to 

accept review of the Washington Court of Appeals’ published 

decision filed on January 8, 2024 (“Decision”).  The Decision 

affirmed the trial court’s stay of PowerCom’s Little Miller Act 

statutory bond claims under RCW 39.08.030 against Respondents 

Clark Construction Group, LLC (“Clark”) and its Sureties (“Clark 

Sureties”), and Valley Electric Co. of Mt. Vernon, Inc.’s (“Valley”) 

and its Surety (“Valley’s Surety”), pending a final resolution of 

Clark’s separate lawsuit against the Port.   

The Decision operates as an invalid waiver of PowerCom’s 

rights under Washington’s Little Miller Act.  Not only does the 

disputes clause affect the timing of PowerCom’s Little Miller Act 

claims, but the “final and binding” language may result in 

PowerCom losing its ability to return to court to enforce its 

statutory bond rights under Washington’s Little Miller Act.  The 

dispute clause operates as an implied waiver of PowerCom’s rights 

under the Little Miller Act and is therefore unenforceable.   
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If the Court of Appeals’ decision is not overturned, every 

contractor and material supplier in the State of Washington could 

lose its ability to pursue its statutory bond rights under 

Washington’s Little Miller Act.   

II. CITATION TO COURT OF APPEALS DECISION 

The Court of Appeals published decision for which review is 

sought is PowerCom, Inc. v. Valley Electric Co. of Mt. Vernon, Inc., 

et al, 2024 Wash. App. LEXIS 18, filed on January 8, 2024.  A copy 

of the Decision is attached hereto as Appendix A.   

III. ISSUES PRESENTED FOR REVIEW 

Like the Federal Miller Act, Washington’s "Little Miller 

Act" (Chapters 18.27, 39.08, and 60.28 RCW) requires contractors 

to obtain payment bonds from a surety company on public works 

projects for the protection of laborers and materialmen because 

mechanics' liens are unavailable on such projects. The purpose of 

Washington’s Little Miller Act is to provide security for those who 

furnish labor and material in the performance of public works 

projects and to protect a subcontractors’ right to prompt and proper 
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payment.  Washington’s Little Miller Act provides subcontractors 

a right of action in their own name in the state courts against the 

contractor’s payment bond surety.  Under RCW 39.08.030(1)(a), a 

sub-Subcontractor like PowerCom may seek payment directly from 

the payment bond surety if the general contractor or the 

Subcontractor fails to timely pay.   

The Court of Appeals, in a published decision, affirmed the 

trial court’s stay of PowerCom’s Little Miller Act statutory bond 

claims against Clark’s Sureties and Valley Electric’s Surety on its 

pass-through claim pending a final resolution of Clark’s lawsuit 

against the Port.  The Court of Appeals found that the disputes 

clause in the subcontract which conditions payment on (1) 

resolution of the global dispute process between Clark and the Port 

(pay-when-paid) and (2) the amount of payment Clark receives 

from the Port and Valley receives from Clark (pay-if-paid), is a 

waiver of PowerCom’s statutory right to sue under Washington’s 

Little Miller Act.  The Court of Appeal’s decision affirming the 

stay of PowerCom’s pass-through claim in favor of the Clark/Port 
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proceedings will likely result in PowerCom losing its ability to 

return to court to enforce its statutory bond rights under 

Washington’s Little Miller Act.   

In numerous cases, the federal courts have refused to 

enforce dispute resolution clauses identical to this one that provide 

an administrative or court determination of the subcontractor 

statutory bond rights under the Miller Act in the absence of the 

subcontractor, requires suspension of the Subcontractor’s statutory 

bond action until a final determination of any dispute resolution 

procedure between the contractor and the government, and 

requires the subcontractor to be bound by the decisions, findings, 

determinations, or awards which are relevant to the 

subcontractor’s claim.  The Federal courts have treated dispute 

clauses that affect the timing of recovery and entitlement to 

recovery the same way --- as an implied waiver of the 

subcontractor’s rights under the Miller Act and therefore 

unenforceable.  The Court of Appeals disregarded all of these 

cases in a published decision.  Because the disputes clause affects 
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both the timing of recovery and PowerCom’s right of recovery, the 

stay provision goes against the plain text of Washington’s Little 

Miller Act and operates as an implied waiver of PowerCom’s 

statutory bond rights and is unenforceable.    

IV. STATEMENT OF THE CASE 

A. Background Facts  

PowerCom is a sub-subcontractor of Valley on this large 

public works project for the Port of Seattle called the SeaTac 

International Arrivals Facility South Satellite Corridor 

Refurbishment Project ("Project").  The Port of Seattle contracted 

with Clark Construction Group, LLC (“Clark”) as its prime 

contractor and design-builder on the Project. (CP at 544-545; 701, 

¶¶ 4, 5).  Clark subcontracted with Valley for the design, 

construction, and completion of all Special Systems, including all 

Division 27 - Communications, on the Project. (CP at 629-636). 

Valley entered into a sub-Subcontract with PowerCom for the 

Special Systems portion of the Project. (CP at 638-650).   

As required under Washington’s Little Miller Act (RCW 
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39.08 et seq.), Clark’s Sureties, Travelers Casualty and Surety 

Company of America, Federal Insurance Company, Fidelity & 

Deposit Company of Maryland, and Zurich American Insurance 

Company (“Clark’s Sureties”) provided payment bonds for the 

Project, with Clark as the Principal. (CP at 12, ¶ 48).  Valley’s 

Surety, Argonaut Insurance Company (“Valley Surety”), also 

provided a payment bond for the Project, with Valley as the 

Principal. (CP at 12, ¶49).  As required under RCW 39.08.030, 

PowerCom provided its Notice of Claim against Clark’s payment 

bonds and Valley’s payment bond on November 3, 2021, and 

Amended Notices of Claim on December 1, 2021, February 23, 

2022, and April 22, 2022.  (CP at 24-25; 83-84; 124-125; 168-

169).   

 On July 5, 2022, PowerCom filed a lawsuit against the Port 

of Seattle, Clark and Clark’s Sureties, and Valley and Valley’s 

Surety for foreclosure of its statutory payment bond claims under 

Washington’s Little Miller Act, RCW 39.08 et seq., and for breach 

of contract, violation of Washington’s Prompt Pay Act, quantum 
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meruit/unjust enrichment, and breach of the covenant of good faith 

and fair dealing. (CP at 739-966).  PowerCom’s Amended 

Complaint asserts no less than $2,643,330.11 for unpaid payment 

applications and for extra work, including its COVID-19 and 

Delay claim. (CP at 1-22).  PowerCom’s has not been paid for any 

of this work for over two years.  (CP at 672-678).  Clark’s Sureties 

denied PowerCom’s claim under their payment bonds.  (CP at 975, 

¶¶ 81, 82). Valley’s Surety also denied PowerCom’s claim under 

its payment bond.  (CP at 984, ¶ 4.12). 

On August 28, 2020, Clark submitted a Request for Change 

Order – Impacts Due to COVID-19 to the Port of Seattle in the 

amount of $30,351,416.00, which included Valley’s Rev. 5 to its 

COVID-19 Claim dated August 5, 2020 in the amount of 

$4,523,803.00.  (CP 427-437).   

On September 24, 2021, the Port issued its Serial Letter 

SL0409 to Clark denying Clark’s entire Request for Change Order 

on several bases, including its failure to follow the claim notice 

procedures in the Main Contract.  (CP at 446-455).  PowerCom 
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was never advised of the Port’s denial of Clark’s Consolidated 

COVID-19 claim.  (CP at 675, ¶7). 

On October 20, 2021, PowerCom submitted its Final 

COVID-19 and IAF Delay Claim to Valley which totaled 

$1,306,250.00.  (CP at 457-502). That same date, October 20, 

2021, Valley submitted a “FULLY DOCUMENTED CLAIM” to 

Clark for the impacts from COVID-19 in the amount of 

$13,949,876.00.  (CP at 504-537).  

On May 25, 2022, through a public records request to the 

Port, PowerCom learned for the first time that on October 21, 

2020, Clark had submitted a Consolidated Claim for cost and 

schedule impacts relating to multiple claims to the Port of Seattle.  

(CP at 539-573; 504-537; 674, ¶6). However, Clark’s 

Consolidated Claim to the Port, which included Valley’s COVID-

19 Fully Documented Claim dated October 20, 2021, contains 

numerous handwritten deductions in red to PowerCom’s October 

20, 2021 COVID-19 and Delay Claim, which total over 

$600,000.00  (CP at 504-537; 672-678, ¶6).   
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On December 16, 2022, Clark filed a lawsuit against the 

Port for breach of contract in King County Superior Court.  (CP at 

700-703).  On January 13, 2023, the Port filed its Answer to 

Clark’s Complaint and asserted counterclaims which total over 

$99 million dollars.  (CP at 705-735).  The Port’s Answer alleges 

that Clark’s Consolidated COVID-19 claim is barred due to 

Clark’s failure to comply with the notice and claim procedures in 

the Design-Build Contract.  (CP at 711, Affirmative Defenses 4 

and 5).   

B. The Main Contract and Subcontract Dispute 
Resolution Clauses 

The Port’s Design Build Contract with Clark contains a 

Dispute Resolution Process at Article G-09.02(f) that requires the 

parties to meet and confer to try to resolve the claim (Level I), and 

if a mutually acceptable resolution has not been achieved, the 

Design-Builder (Clark) may initiate the Level 2 Process.  (CP at 

622-623).  If the claim is not resolved in the Level II process, the 

matter shall be referred to a Dispute Solution Board (DRB) as set 

forth in G-09-03.  (CP at 623, G-09.02(F)(3)).  Under G-
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09.02(F)(4), if the Claim is not resolved following conclusion of 

the DRB process, the Design-Builder may bring no claim against 

the Port in litigation unless the claim is first subject to mediation. 

(CP at 623).  Neither the Port of Seattle nor Clark followed these 

Claim Resolution procedures.  Clark’s Claims were never referred 

to a Dispute Resolution Board and Clark and the Port never 

mediated Clark’s Claim.  (CP at 702, ¶18; 710, ¶23; 711, ¶6).   

PowerCom’s sub-Subcontract with Valley states at 

Paragraph 2: 

Subcontractor agrees as follows: 

 2. To be bound by all laws, governmental 
regulations, and orders and all terms and conditions of 
the Main Contract, to the extent of the work herein 
subcontracted, which provisions are hereby 
incorporated by reference, and all of the terms and 
conditions of this Subcontract, including paragraph A 
thru W of Subcontract General Conditions Incurred 
herewith.   

 
(CP at 637-649, ¶2). 
 

The sub-Subcontract General Conditions at Paragraph (a) 

state in pertinent part: 
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(a) Obligations and Responsibilities 

It is agreed that Subcontractor will assume toward 
Contractor [Valley] all obligations and responsibilities 
which Contractor [Valley] has assumed toward Owner 
under the Main Contract to the extent of the work herein 
subcontracted, and Subcontractor shall be entitled to all 
privileges and protections granted Contractor [Valley] 
by Owner under the Main Contract.  In case of conflict 
between the terms of this Subcontract and the Main 
Contract, this Subcontract shall control… A copy of the 
Main Contract will be made available upon request.  
 

(CP at 641).  The sub-Subcontract General Conditions contain a 

dispute resolution clause at (t)(1) similar to the disputes clauses 

that numerous Federal Courts have found unenforceable with 

respect to actions under the Miller Act.  General Conditions 

Section (t)(1) states in pertinent part: 

(1) Pass-through Claims: 
In the event of any dispute or claim between contractor 
and Owner which directly or indirect involves the work 
performed or to be performed by Subcontractor, or in the 
event of any dispute or claim between Contractor and 
Subcontractor caused by or arising out of conduct for 
which Owner may be responsible, Subcontractor agrees 
to be bound to Contractor and Contractor agrees to be 
bound to Subcontractor to the same extent that 
Contactor is bound to Owner by the terms of the Main 
Contract and by any and all procedures and resulting 
decisions, findings, determinations, or awards made 
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thereunder by the person so authorized in the Main 
Contract, or by an administrative agency, board, court 
of competent jurisdiction or arbitration.   
--- 
Subcontractor agrees to be bound by the procedure and 
final determination as specified in the Main Contract and 
agrees that it will not take, or will suspend, any other 
action or actions with respect to any such claims and will 
pursue no independent litigation with respect thereto, 
pending final determination of any dispute resolution 
procedure between Owner and Contractor.  It is 
expressly understood and agreed that, as to any and all 
claims asserted by Subcontractor in connection with 
this project arising from the actions or fault of Owner, 
Contractor shall not be liable to Subcontractor for any 
greater amount than Owner is liable to Contractor, less 
any markups or costs incurred by Contractor.   
 

(CP at 646, emphasis added).   

C. PowerCom’s Motion to Stay and Compel 
Arbitration of All Claims Against All Parties 

On January 24, 2023, PowerCom filed a motion to stay and 

to compel arbitration of all claims against all parties.  (CP at 309-

678).  In addition to PowerCom’s “non-pass-through” claims, 

PowerCom argued that its pass-through COVID-19 claim should 

be arbitrated with its non-pass-through claims because the Port has 

denied all of Clark’s claims, both Clark and Valley failed to 

present PowerCom’s COVID-19 claim to the Port in good faith, 
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and that the Dispute Resolution Process violates PowerCom’s 

statutory bond rights under RCW 39.08 and is unenforceable.  (CP 

309-326; CP 682-694).   

Valley did not file a response to PowerCom’s Motion to 

Stay and Compel Arbitration.  Clark and its Sureties agreed to a 

stay and to arbitrate PowerCom’s “non-pass-through claims,” but 

argued that PowerCom’s COVID-19 claim should be treated 

differently, because Clark is already pursuing its own claim for 

additional costs arising out of COVID-19 in its lawsuit against the 

Port, which claim includes PowerCom’s COVID-19 and Delay 

claim, and that it should not have to defend against PowerCom’s 

COVID-19 and Delay claim while at the same time adjudicating 

its own COVID-19 claim in a different venue, which could lead to 

inconsistent ruling and judicial inefficiency.  (CP at 989-993).   

Contrary to the Court of Appeals Decision, Clark and its 

Sureties did not argue in the trial court in either their response to 

the motion or at oral argument that PowerCom waived its right to 

recover under Washington’s Little Miller Act pending resolution 
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of Clark’s lawsuit against the Port.  (CP at 989-993; RP 12:13-

16:4).   Clark argued for the first time on appeal that:  

Here, the Sub-subcontract’s incorporation of the Main 
Contract’s dispute process is express, and satisfies any 
plausible standard for intentionally waiving a Little 
Miller Act claim.  PowerCom’s Sub-subcontract states 
that PowerCom “agrees to be bound by the procedure 
and final determination as specified in the Main 
Contract.” The contract specifies that PowerCom will 
be bound by the “decisions, findings, determinations, 
or awards made [under the Main Contract],”…The 
contract provides that PowerCom cannot recover more 
from Valley than the Port ultimately pays.”  
 

(See Appendix B, Page 26).   

Clark did not make this argument below, and the Court of 

Appeals erred in not granting PowerCom’s motion to strike 

Clark’s new waiver arguments raised for the first time on appeal, 

and should have declined to consider it.  (See Appendix C, Pages, 

2-3).   

PowerCom argued that whether and to what extent Clark 

recovers any money from the Port on its COVID-19 claim is 

irrelevant because PowerCom has a statutory right under 

Washington’s Little Miller Act to pursue its claims against Clark’s 
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Sureties and Valley’s Surety in this lawsuit, and requiring a stay 

of PowerCom’s pass-through claim until final resolution of 

Clark’s lawsuit against the Port constitutes an implied waiver of 

PowerCom’s statutory rights under Washington’s Little Miller 

Act.  (CP at 682-694). 

On March 17, 2023, the trial court entered an Order Granting 

in Part and Denying in Part PowerCom’s Motion to Stay and 

Compel Arbitration of all Claims Against All Parties.  (CP at 736-

738).  The trial court granted PowerCom’s motion to stay and 

compel arbitration of its non-pass-through claims. Id.  However, 

the trial court stayed PowerCom’s statutory bond claims against 

Clark’s Sureties and Valley’s Surety pending a final resolution of 

Clark’s lawsuit against the Port. (CP  736-738).   

The Court of Appeals affirmed ruling that PowerCom has 

waived its right to sue on its Little Miller Act claim citing United 

States ex rel. Trans Coastal Roofing Co. v. David Boland, Inc. and 

United States v. Daniel, Urbahn, Seelye and Fuller, 357 F. Supp. 

853, 861, (N.D. III. 1973).   
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The Court of Appeals ignored the numerous Federal cases 

that have distinguished both Bollard and Daniel because the 

disputes clauses in both of those cases did not provide that the 

decision in the owner/contractor remedial proceedings would be 

final and binding on the subcontractor’s claim.  PowerCom’s sub-

Subcontract does contain the final and binding language, indicating 

that staying the litigation in favor of the Clark/Port lawsuit will 

result in PowerCom losing its ability to return to court to enforce 

its rights under Washington’s Little Miller Act, and operates as an 

implied waiver of PowerCom’s Little Miller Act rights and is 

therefore unenforceable.  

V. ARGUMENT 
 

A. This Court’s Review is Justified Under RAP 
13.4(b)(4)  

PowerCom seeks discretionary review in this Court under 

RAP 13.4(b)(4) because this case involves an issue of substantial 

public interest and will have sweeping implications on the rights 

of every contractor and supplier in Washington State under 

Washington’s Little Miller Act right,  RCW 39.08.   This case 
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presents a prime example of an issue of substantial public interest.  

The Court of Appeals’ decision, while affecting parties to this 

proceeding, also will affect the statutory rights of every single 

contractor and material supplier under Washington’s Little Miller 

Act, RCW 39.08.  As a result of the Court of Appeals’ published 

decision, a Washington surety and its principal can now avoid 

liability and prevent a subcontractor from exercising its Little 

Miller Act statutory bond rights in the absence of a clear and 

explicit waiver of those rights, and can severely limit or even 

prevent a subcontractor’s recovery against a payment bond surety 

under RCW 39.08.030.   

This Court’s review is appropriate in this case where an 

incorrect holding will have sweeping implications on the rights of 

every single contractor and material supplier under Washington’s 

Little Miller Act, RCW 39.08.   

B. The Court of Appeals Erred in Affirming the Stay 
of PowerCom’s Little Miller Act Claims   

Like the Federal Miller Act, Washington's "Little Miller 

Act" (Chapters 18.27, 39.08 and 60.28 RCW) requires contractors 
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to obtain payment bonds on public works projects for the 

protection of laborers and materialmen because mechanics' liens 

are unavailable on such projects. 3A Industries, Inc. v. Turner 

Constr. Co., 71 Wn. App. 407, 411, 869 P.2d 65 (1993).  The bond 

required by the Little Miller Act and the possibility of a suit on it 

often provides the subcontractor’s only insurance against financial 

disaster due to a prime contractor’s nonpayment or default.  Upon 

nonpayment or default by the prime contractor, materialmen and 

laborers may sue on the payment bond in Washington state court 

under RCW 39.08.030(1)(a).   

Under both the federal Miller Act and Washington’s “Little 

Miller Act,” if the subcontract terms affect the timing of recovery 

and the right of recovery under the Miller Act, enforcement of such 

terms preclude Miller Act liability and contradicts the express 

terms of the Miller Act. Fanderlik-Locke, 285 F.2d at 942.  

Accordingly, “the courts do not favor finding that a subcontractor 

has contractually abandoned his rights under the Miller act.” H.W. 

Caldwell & Sons, Inc. v. United States for Use & Benefit of John 

https://advance.lexis.com/api/document/collection/cases/id/3S3J-X1J0-003F-W4XS-00000-00?page=411&reporter=3474&cite=71%20Wn.%20App.%20407&context=1000516
https://advance.lexis.com/api/document/collection/cases/id/3S3J-X1J0-003F-W4XS-00000-00?page=411&reporter=3474&cite=71%20Wn.%20App.%20407&context=1000516


 

19 
 

H. Moon & Songs, Inc., 407 F.2d 21, 23 (5th Cir. 1969). 

Washington’s “Little Miller Act” is very similar to the 

Federal Miller Act.  3A Industries, Inc. v. Turner Const. Co., 71 

Wn. App. 407, 411, 869 P.2d 65 (1993).  Thus, Washington courts 

turn to federal law to guide in the interpretation of this statute.  Id.  

In a series of cases, the federal courts have considered whether a 

subcontractor's Miller Act right to sue on a payment bond was 

relinquished when the subcontract contained a disputes clause that 

would require the subcontractor to wait until a final determination 

of the prime contractor’s claims against the Government, and 

would require the subcontractor to be bound by the result of the 

administrative decisions or lawsuit between the government and 

the primary contractor which are relevant to the subcontractor’s 

claim.  The courts have recognized that these dispute clauses 

would amount to a virtual forfeiture of the subcontractor's Miller 

Act rights and are unenforceable. Fanderlik-Locke Co. v. United 

States, 285 F.2d at 943.       

 

https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960114722&pubNum=350&originatingDoc=I1b2de221f59e11d99439b076ef9ec4de&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=897426e62daf47bfb3ef832447dc78a5&contextData=(sc.Search)
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960114722&pubNum=350&originatingDoc=I1b2de221f59e11d99439b076ef9ec4de&refType=RP&originationContext=document&transitionType=DocumentItem&ppcid=897426e62daf47bfb3ef832447dc78a5&contextData=(sc.Search)
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Here, the Court of Appeals relied on two federal court 

decisions which it claimed have concluded that similar language in 

a disputes clause amounts to a waiver of a subcontractor’s Miller 

Act Rights, citing United States for Use and Benefit of Trans Costal 

Roofing Co. v. David Boland, Inc., 922 F. Supp. 597, 598 (S.D. Fla. 

1996) and United States ex rel. R. Rudnick & Co. v. Daniel, 

Urbahn, Seelve & Fuller, 357 F. Supp. 853, 860-62 (N.D. Ill. 

1973). The Court of Appeals is incorrect, and both of these cases 

are distinguishable.   

In United States ex rel Trans Coastal Roofing Co. v. David 

Boland, Inc., 922 F. Supp. 597 (S.E. Fla. 1996), the issue involved 

a subcontractor’s claim against a general contractor under the 

Miller Act.  Id. at 598.  The question presented before the Boland 

court was whether the subcontractor’s claim should be stayed 

pending the resolution of the prime contract between the 

government and the primary contractor.  Id.  The Court found in the 

affirmative, finding that the contract contained an express waiver 

of the subcontractor’s Miller Act remedy.  Id. at 599.   
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There is no such language here. Unlike Boland, the disputes 

clause in PowerCom’s Sub-subcontract does not contain any clear 

or express language that PowerCom is waiving its Little Miller Act 

bond rights.  Indeed, it is not even framed as a release or waiver of 

any claims.  The disputes clause states that PowerCom’s will not 

take or will “suspend” any other action with respect to any such 

claims… “pending final determination of any dispute resolution 

procedure between Owner and Contractor.”  Thus, the dispute 

clause language affects the timing of recovery of PowerCom’s 

claims, but does not contain a clear and explicit waiver of 

PowerCom rights under the Little Miller Act payment bonds.   

In United States v. Daniel, Urbahn, Seelve & Fuller, 357 F. 

Supp. 853, 860-62 (N.D. Ill. 1973), the disputes clauses at issue 

merely stayed the Miller Act claim pending completion of the 

administrative resolution process but did not bar or waive the 

subcontractor’s right to bring subsequent Miller Act claims.   

Contrary to the Court of Appeals’ Decision, the court in Daniel 

found that the dispute clause at issue there did not amount to a 
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waiver of the subcontractor’s Miller Act rights.  Daniel, 357 F. 

Supp. at 861.  

The Court of Appeals reliance on Boland and Daniel is 

unavailing. Unlike Boland and Daniel, PowerCom’s sub-

Subcontract not only requires a stay while the prime contract 

dispute resolution process is ongoing, it also limits PowerCom’s 

right of recovery to the amount that Clark and Valley may 

ultimately recover from the Port.  Thus, the disputes clause 

explicitly limits PowerCom’s rights to “when and if” Clark is paid 

and Valley is paid, and constitutes an implied waiver of 

PowerCom’s Little Miller Act rights.   

Federal courts have interpreted identical or nearly identical 

disputes clauses under the Miller Act.  The federal courts have held, 

in almost all cases, that a disputes clause that requires claims that 

may be “passed-through” to the Government, that the subcontractor 

will stay any “right or remedy that Subcontractor may have at law 

or in equity until the global dispute resolution and appeals have 

been exhausted”, and that the owner’s decision on the 
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subcontractor’s compensation request would be “final and binding” 

constitutes an invalid waiver of the subcontractor’s Miller Act 

rights and are unenforceable.  See Pinnacle Crushing & Const. LLC 

v. Hartford Fire Ins. Co., No C17-1908JLR, 2018 U.S. Dist. LEXIS 

67965, 2018 WL 1907569 at *5 (W.D. Wash. April 23, 2018) 

(finding that a similar subcontract violated the Miller Act because 

it purported to waiver the subcontractor’s right to sue under the 

Miller Act – not just the time of bringing such a suit.)  

In Walton Tech, the Ninth Circuit held that dispute clauses 

that conditioned a subcontractor's payment on when and whether 

the prime contractor received payment from the Government—

"pay when and if paid" clauses—are not enforceable against a 

surety because it conflicted with the Miller Act.  The Ninth Circuit 

pointed out that the Miller Act granted a cause of action against the 

surety 90 days after performance, whereas the subcontract provide 

for payment only if and when the general contractor was 

paid. United States for Use & Benefit of Walton Tech., Inc. v. 

Weststar Eng'g, Inc., 290 F.3d 1199, 1208 (9th Cir. 2002).  The 

https://advance.lexis.com/search/?pdmfid=1000516&crid=faaa99ad-cfa9-4c30-a1b8-b25da0f57e9b&pdsearchterms=2020+U.S.+Dist.+Lexis+250377&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdquerytemplateid=&ecomp=khhxk&prid=8a53e49f-f7dc-44ed-9040-66423d52ba59
https://advance.lexis.com/search/?pdmfid=1000516&crid=faaa99ad-cfa9-4c30-a1b8-b25da0f57e9b&pdsearchterms=2020+U.S.+Dist.+Lexis+250377&pdstartin=hlct%3A1%3A1&pdcaseshlctselectedbyuser=false&pdtypeofsearch=searchboxclick&pdsearchtype=SearchBox&pdqttype=or&pdquerytemplateid=&ecomp=khhxk&prid=8a53e49f-f7dc-44ed-9040-66423d52ba59
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court found that when the subcontract terms affect the timing of 

recovery or the right of recovery under the Miller Act, enforcement 

of such terms to preclude Miller Act liability contradict the express 

terms of the Miller Act.  Id. at 1207.   

In Apply Valley Communs., Inc. v. Budget Elec. Contrs., Inc., 

2020 U.S. Dist. LEXIS 250377, the dispute clause expressly 

conditions payment on (1) resolution of the global dispute process 

(pay-when-paid) and (2) the amount of payment Turner receives 

from the Government (pay-if-paid).  Apple Valley, 2020 U.S. Dist. 

LEXIS 250377, *15-16.  The court ruled that because the 

subcontract limits payments to “when and if” Turner is paid, it 

constitutes a waiver of the subcontractor’s Miller Act rights and is 

unenforceable.  Id. at *17-20.   

In Pinnacle Crushing & Const. LLC v. Hartford Fire Ins. 

Co., 2018 U.S. Dist. LEXIS 67965, the disputes clause in the  SCI-

Pinnacle subcontract states that:  

[SCI] agrees to be bound to [Cherokee] to the same 
extent that [Cherokee] is bound to [the Corps] both by 
the terms of the Prime Contract and by any and all 
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decisions or determinations made as authorized in the 
Prime Contract. In the event the Prime Contract 
contains a 'Disputes' clause, where claims may be 
resolved under an administrative procedure or by 
arbitration, then as to any claims of [SCI] for acts or 
omissions of the [Corps] or [the Corps'] representative 
which are not disposed of by mutual agreement, 
Contractor agrees to present to the [Corps] . . . all of 
[SCI's] claims . . . and to further invoke, on behalf of 
[SCI], those provisions in the Prime Contract for 
determining disputes. . . . [SCI] agrees to be bound by 
the procedure and final determinations as specified in 
any such Disputes clause. 
 

Id. *10.  
 

The court ruled that the contractual provision is not 

sufficiently clear or explicit to constitute a valid waiver of SCI”s 

Miller Act rights, citing the Ninth Circuit’s ruling in Weststar 

Eng’g, 290 F.3d 1199.  The court held that the disputes clause in 

the Cherokee and SCI’s subcontract contains no explicit statement 

that SCI is waiving its Miller Act right, and thus is not a waiver of 

SCI’s Miller Act right to recover on a payment bond.  Pinnacle 

Crushing & Const. LLC v. Hartford Fire Ins. Co., 2018 U.S. Dist. 

LEXIS 67965, *10-11.   
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In United States ex rel. Tusco, Inc. v. Clark Construction 

Group, LLC, 235 F. Supp. 3d 745 (D. Md. 2016), the Court held 

that an identical resolution clause in the Subcontract that precludes 

the subcontractor’s ability to sue Clark’s surety until after Clark has 

completed its dispute resolution process with the Government, and 

limits a subcontractor’s right of recover to “when and if” Clark is 

paid by the government, is unenforceable because it contravenes 

the rights afforded to subcontractor under the Miller Act.  Id. at 

759-760.

The Tusco court was troubled by the potential effect of a 

lengthy dispute resolution process on Tusco’s right to 

reimbursement for the change order work, and the fact that the 

Government and Clark have no economic interest in how much 

Tusco is ultimately paid for the change order work.  The Court 

pointed out this arrangement is especially troubling in the event of 

a settlement which leaves Tusco with a small percentage of what it 

is owed nearly two years after it completed its work.  The Court 

denied Clark’s and Traveler’s motion to stay ruling that Tusco has 
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not waived its Miller Act rights under the subcontract. U.S. ex rel. 

Tusco, Inc., 235 F. Supp. 3d at *34-36. 

The Tusco court’s concerns are equally applicable to 

PowerCom.   Neither the Port, Clark, nor Valley have any economic 

interest in how much PowerCom is ultimately reimbursed on its 

COVID-19 claim.  In the event of a settlement which leaves 

PowerCom with only a fraction of what it is owed, then PowerCom 

will have to wait an indefinite amount of time to contest this result 

against Clark and Valley in the trial court.  Like Tusco, PowerCom 

has not waived its Little Miller Act rights and should be entitled to 

litigate its payment bond claims against Clark’s Sureties and 

Valley’s surety in the trial court.  

VI. CONCLUSION

For the reasons set forth above, this Court should accept

review of the Court of Appeals Decision, reverse the Court of 

Appeals’ Decision, and remand this case to the trial court for 

litigation of PowerCom’s statutory bond claims under 

Washington’s Little Miller Act.   
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I certify that Appellant PowerCom, Inc.’s Petition for 

Review contains 4,750 words, which complies with the 5,000 word 

limit set forth in RAP 18.17(c)(10).     

DATED this 29th day of January, 2024. 
 
 Respectfully submitted,  

 
   HAWKINS PARNELL & YOUNG LLP 

  
 
 By:           /s/ Eileen I. McKillop  
 Eileen I. McKillop, WSBA 21602  

  Attorneys for Appellant PowerCom, Inc.  
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